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	Version 2.0 Notes
	This is a new template. It is an updated version of the Safe Harbour Certificate that was previously a schedule to version 1 of the AANZ Subscription Agreement (4 February 2019). 


	Use Notes
	This template is intended to be used for investors in the investment round where a Safe Harbour Certificate is desirable from the Investor. It is recommended to be used in conjunction with the AANZ Template Subscription Agreement or AANZ Template Subscription Joinder Agreement. 




This template has been prepared by AANZ together with members of the NZ emerging company investment community and legal profession. 

The aim of this template (and other template documents we make available) is to promote industry standard legal documentation for use in NZ so investors, entrepreneurs, and companies can focus on deal-specific matters. 

AANZ aims to coordinate updates of the template documents to keep up with market practice. Comments on the documents are welcome, and will be taken into account in the next review (or urgently should this be required). Comments can be sent to templates@angelassociation.co.nz

AANZ would like to thank Avid.legal, Dentons, Flacks & Wong, Hamilton Locke, Icehouse Ventures, Kindrik Partners, LegalVision, NZGCP, and Simpson Grierson who, among others, kindly provided support and expertise in the development of this template.

Legal disclaimer: Neither AANZ nor any contributors to this document take any responsibility for the content of the template or the consequences of using it. You should take legal advice before using this template. This template is intended to serve as starting point only and should be tailored to meet your specific requirements. Nothing in this template should be construed as legal advice for any particular facts or circumstances.




SAFE HARBOUR CERTIFICATE

[Drafting note: amend as appropriate. While a Safe Harbour Certificate is not required from investors who wish to use the small offers exclusion, we have included that as an option to elect to help the Company track investors using the small offers exclusion, and manage the limits that apply to the use of the small offers exclusion (i.e., no more than 20 investors investing less than $2m in aggregate within a 12 month period.)]

	WARNING STATEMENTS
This certificate relates to an offer (Offer) by [name of investee company] (Company) to issue shares in the Company (Financial Products).  It must be completed by an investor wishing to subscribe for the Financial Products under a relevant exemption contained in Schedule 1 of the Financial Markets Conduct Act 2013 (FMCA).
Wholesale Investor Warning Statement:  
Warning
New Zealand law normally requires people who offer financial products to give information to investors before they invest. This information is designed to help investors make an informed decision.
If you are a wholesale investor, the usual rules do not apply to offers of financial products made to you.  As a result, you may not receive a complete and balanced set of information.  You will also have fewer other legal protections for these investments. 
Ask questions, read all documents carefully, and seek independent financial advice before committing yourself.
Offence
It is an offence to give a certificate knowing that it is false or misleading in a material particular.  The offence has a penalty of a fine not exceeding $50,000.




PLEASE SELECT THE OPTION WHICH APPLIES TO YOU BELOW:

Where relevant, terms used in this certificate have the meanings given to them in the FMCA.

	
	OPTION 1 -  Wholesale investor exclusion: investment activity criteria

	· 
	[bookmark: DLM4092370]In electing this option, the Investor hereby certifies that the Investor is a wholesale investor within the meaning of clause 3(2)(b) of Schedule 1 of the FMCA due to meeting the investment activity criteria specified in clause 38 of Schedule 1 of the FMCA, on the grounds that one of the following paragraphs applies to the Investor:
· the Investor (either directly or via one or more entities controlled by the Investor) owns, or at any time during the 2-year period immediately before this certificate is given has owned, a portfolio of specified financial products of a value of at least $1 million (in aggregate); or
· the Investor has (either directly or via one or more entities controlled by the Investor), during the 2-year period immediately before this certificate is given, carried out 1 or more transactions to acquire specified financial products where the amount payable under those transactions (in aggregate) is at least $1 million and the other parties to the transactions are not associated persons of the Investor; or
· the Investor is an individual who has, within the last 10 years immediately before this certificate is given, been employed or engaged in an investment business and has, for at least 2 years during that 10-year period, participated to a material extent in the investment decisions made by the investment business, 
and the Investor understands the consequences of certifying himself, herself, or itself to be a wholesale investor.


	
	OPTION 2 -  Wholesale investor exclusion: investment business

	
	In electing this option, the Investor hereby certifies that the Investor is a wholesale investor within the meaning of clause 3(2)(a) of Schedule 1 of the FMCA due to being an investment business as specified in clause 37(1)(a) of Schedule 1 of the FMCA, on the grounds that the Investor is an entity whose principal business consists of one or more of the following:
· investing in financial products; 
· acting as an underwriter; 
· providing a financial advice service in relation to financial products;
· providing a client money or property service in relation to financial products; or
· trading in financial products on behalf of other persons, 
and the Investor understands the consequences of certifying himself, herself, or itself to be a wholesale investor. The Investor further certifies that the Investor was not established or acquired with a view to using it as an entity to which offers of financial products may be made in reliance upon the exclusion in clause 3 of Schedule 1 of the FMCA.

	
	

	
	OPTION 3 -  Small Offers exclusion

	
	In electing this option, the Investor hereby certifies that the Offer is being made to the Investor on the basis that the Investor (or, in the case of option (b), either the Investor or a person who controls the Investor):
· option (a): is likely to be interested in the offer, having regard to; 
· previous contact between the Company and the Investor; or
· some professional or other connection between the Company and the Investor; or
· statements or actions by the Investor that indicate that the Investor is interested in offers of that kind (for example, through the Investor’s membership of or participation in an angel network); or
· option (b): has an annual gross income of at least $200,000 for each of the person’s 2 most recently completed income years before the relevant time.

	
		OPTION 4 -  Wholesale investor exclusion: Large investor 

	In electing this option, the Investor hereby certifies that the Investor is a wholesale investor within the meaning of clause 3(2)(c) of Schedule 1 of the FMCA due to being a “large” investor as defined in clause 39 of Schedule 1 of the FMCA, on the grounds that either or both of the following applies to the Investor: 
· as at the last day of each of the 2 most recently completed financial years of the Investor immediately before this certificate is given, the net assets of the Investor and the entities controlled by the Investor exceeded $5 million; or
· in each of the 2 most recently completed financial years of the Investor immediately before this certificate is given, the total consolidated turnover of the Investor and the entities controlled by the Investor exceeded $5 million, 


and the Investor understands the consequences of certifying himself, herself, or itself to be a wholesale investor.



	
	

	
	

	
	

	
	OPTION 5 -  Wholesale investor exclusion: Eligible investor exclusion*

	
	In electing this option and in respect of the offer of the Financial Products described in this agreement (Transaction) the Investor hereby certifies that the Investor understands the consequences of certifying himself, herself, or itself to be an eligible investor (as defined in the FMCA) on the grounds that the Investor has previous experience in acquiring or disposing of financial products that allows the Investor to assess:
· the merits of the Transaction or class of Transactions (including assessing the value and the risks of the Financial Products involved); 
· the Investor's own information needs in relation to the Transaction or those Transactions; and
· the adequacy of the information provided by any person involved in the Transaction or those Transactions.

* An eligible investor certification from you and an independent confirmation (by a financial adviser, qualified statutory accountant or lawyer) are required. A form of certification and a form of confirmation are provided on the subsequent pages.


	
	Please tick the box if an eligible investor certificate that covers the Transaction and is less than 2 years old is included with this Safe Harbour Certificate, together with the appropriate independent confirmation (by a financial adviser, qualified statutory accountant, or lawyer).

	
	





______________________	______________________	______________________
(Signature)			(Name)				(Date)



ELIGIBLE INVESTOR CERTIFICATION AND THIRD PARTY CONFIRMATION

ELIGIBLE INVESTOR CERTIFICATION

This form relates to an offer of equity securities (Financial Products) in [name of offeror] (an Offer).  It must be completed by an investor wishing to subscribe for the Financial Products as an “eligible investor” under clauses 3(3)(a) and 41 of Schedule 1 of the Financial Markets Conduct Act 2013 (FMCA) and the certification must be confirmed by a financial adviser, a qualified statutory accountant or a lawyer.

For your application under the Offer to be accepted you must provide the completed certificate below together with the confirmation attached as Appendix 1 (signed by a financial adviser, qualified statutory accountant or lawyer) prior to acceptance.

Where relevant, terms used in this certificate have the meanings given to them in the FMCA.

	
WARNING 

New Zealand law normally requires people who offer financial products to give information to investors before they invest. This information is designed to help investors make an informed decision.

If you give this certificate, the usual rules do not apply to offers of financial products made to you. As a result, you may not receive a complete and balanced set of information. You will also have fewer other legal protections for these investments.

Make sure you understand these consequences.

Ask questions, read all documents carefully, and seek independent financial advice before committing yourself.

Offence

It is an offence to give a certificate knowing that it is false or misleading in a material particular. The offence has a penalty of a fine not exceeding $50,000.






ELIGIBLE INVESTOR CERTIFICATE
(Clause 41 of Schedule 1 of the FMCA)

I, __________________________________________ (name of investor), hereby certify that:

1	as a result of having previous experience in acquiring or disposing of financial products, I am able to assess:

1.1	the merits of the Offer (including assessing the value and the risks of the Financial Products involved); 

1.2	my/our own information needs in relation to the Offer; and

1.3	the adequacy of the information provided by any person involved in the Offer.

2	I understand the consequences of certifying myself to be an eligible investor.

The grounds on which I make the certification above are:

	[Set out grounds here]







I also confirm that I understand that:

1	the usual legal rules that require information to be given to investors for offers of financial products do not apply to the Offer being made to me; 

2	I may not receive a complete and balanced set of information about this investment; 

3	I have fewer legal protections for this investment; and

5	I have been advised to ask questions, read all documents carefully, and seek independent financial advice.


Signed		________________________________
		[Name] 

Date	________________________________





APPENDIX 1

THIRD PARTY CONFIRMATION
(Clause 43 of Schedule 1 of the FMCA)

The following form must be completed by a financial adviser, a qualified statutory accountant or a lawyer.


I,_________________________________________________________(name of financial adviser, qualified statutory accountant or lawyer), hereby confirm that:

1	I am [a financial adviser OR a qualified statutory accountant OR a lawyer]; 

2	I have reviewed [name of Investor]’s (the Investor) eligible investor certification (certification), a copy of which is attached to this confirmation; and

3	I have considered the grounds set out in the certification on which the Investor believes that as a result of having previous experience in acquiring or disposing of financial products, the Investor is able to assess:

3.1	the merits of the Offer (including assessing the value and the risks of the Financial Products involved); 

3.2	the Investor‘s own information needs in relation to the Offer; and

3.3	the adequacy of the information provided by any person involved in the Offer.

Having considered those matters, I confirm that:

1	I am satisfied that the Investor has been sufficiently advised of the consequences of the certification; 

2	I am not an “associated person” (as defined in the FMCA) of the Company, and (where I am a financial adviser or qualified statutory accountant) I have not provided professional services to the Company or a related body corporate of the Company, within the 2 years immediately before the Financial Products are issued or transferred to the Investor under the Offer; and

3	I have no reason to believe that the certification is incorrect or that further information or investigation is required as to whether or not the certification is correct.


Signed		________________________________
		[Name]



Date		________________________________

